
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   02/14/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC09-02182 
CASE NAME: DCFS TRUST  VS.  DOMINGO 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY BERNITTA M. DOMINGO 
* TENTATIVE RULING: * 
 
Defendant’s motion for relief from default and judgment is denied. 
 
In the first place, the motion has not been served on current counsel for plaintiff at the 
correct address. 
 
Service aside, the motion is manifestly way too late, with no explanation or justification for the 
extreme tardiness.  Defendant claims she was not properly served with the lawsuit or judgment, 
even though there are apparently valid proofs of service in the file.  Even assuming that to be 
true, however, she admits she learned of the judgment by no later than 2010, and indeed she 
personally appeared for a debtor’s examination in the case then.  She offers no explanation or 
excuse whatever for why she has waited over nine years to seek relief. 
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 2.  TIME:  9:00   CASE#: MSC16-01860 
CASE NAME: COOLEY VS. CITY OF RICHMOND 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY TERESA COOLEY 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s First 

Set of Requests for Admissions (served on or about September 24, 2019) are deemed admitted.  

Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no responses 

were served prior to the hearing.  No sanctions are awarded. 

In the event that defendant has served verified responses prior to the hearing, no matters will be 

deemed admitted, but sanctions are awarded to Plaintiff in the amount of $530.  If awarded, 

these sanctions are cumulative with those in Line 3.  They are payable by defendant to counsel 

for plaintiff within 30 days after service of an Order After Hearing hereon. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01860 
CASE NAME: COOLEY VS. CITY OF RICHMOND 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO DISCOVERY 
FILED BY TERESA COOLEY 
* TENTATIVE RULING: * 
 
The motion to compel discovery responses is granted.  Defendant must serve responses to 

defendant’s second set of form interrogatories (served on or about September 24, 2019), 

without objections and with verifications, within 30 days following service of the Order After 

Hearing hereon. 

Sanctions are awarded in the amount of $530, payable by plaintiffs to counsel for 

defendant within 30 days following service of the Order After Hearing hereon.  Defendant’s 

opposition says it will serve responses “shortly”, but the Court has no verification that that 

has occurred; and in any event it is readily apparent that this motion was necessary to induce 

defendant’s compliance. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00072 
CASE NAME: BROWN CONSTRUCTION VS. DORE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PHILLIP ANDREW DORE 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to grounds for withdrawal.  Mr. Dore 
is invited to attend and participate if he chooses.  In any event he is reminded of the March 2 
Case Management Conference. 
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 5.  TIME:  9:00   CASE#: MSC18-00717 
CASE NAME: O'BRIEN VS. JARRARD 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Defendant County demurs to plaintiff’s second amended complaint (SAC).  The SAC alleges 
only one cause of action against the County, namely dangerous condition of public property 
under Gov. Code § 835.  The demurrer is sustained with leave to amend.  Plaintiff may file 
and serve a third amended complaint by March 13.  If he does not do so, the case will be 
dismissed as against the County. 

Facts Alleged by Plaintiff 

The facts alleged in the SAC are straightforward, though quite conclusory in some respects.  
Plaintiff O’Brien alleges that at approximately 11:57 p.m. on April 7, 2017, he was walking south 
on the western edge of Berry Drive in Pacheco north of the intersection of Berry Drive and 
Center Avenue.  SAC ¶ 14.  That portion of the western side of Berry Drive had “a curb, and an 
apparent sidewalk area that abutted a fence along the eastern edge of Interstate 680.”  SAC 
¶ 15.  The pathway was “a dangerous condition as it was unpaved, was filled with mud, pools of 
water, and debris.”  SAC ¶ 17.  The pathway, he alleges, could not be used safely as a result of 
its “dangerous condition”, forcing O’Brien to walk in the roadway of Berry Drive, where he was 
struck by a vehicle driven by another defendant.  SAC ¶ 17.  

O’Brien alleges that the dangerous condition of the pathway “created a substantial risk of injury” 
to plaintiff, using due care in a reasonably foreseeable manner, because he was exposed to the 
risk of injury from vehicle traffic on the street.  SAC ¶ 17.  He alleges the County had actual or 
constructive knowledge of the condition of the pathway and that the County could have modified 
the condition that caused O’Brien to be injured.  SAC ¶ 18. 

Plaintiff alleges one cause of action against the County for a dangerous condition of property 
under Government Code § 835.  SAC ¶¶ 37-39; Opp. to Dem., p. 2, ll. 17-20.  Plaintiff alleges 
that the dangerous condition of the walkway proximately caused his injury.  SAC ¶ 40.  He 
alleges that either the dangerous condition was created by a negligent or wrongful act or 
omission of the County’s employee within the course and scope of his employment, or the 
County had actual or constructive notice of the dangerous condition, under Government Code 
§ 835.2, with sufficient time for the County to discover the danger and correct the problem prior 
to Plaintiff’s injury.  SAC ¶¶ 40, 41.  He asserts the County breached its duty by negligently 
maintaining, supervising, designing, and planning, among other things, the walkway and by 
not properly maintaining “safe walking areas and pathways that were safely accessible.”  
SAC ¶¶ 41-43.  

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the SAC, but not legal or factual conclusions or contentions of law.  City of Dinuba v. County of 
Tulare (2007) 41 Cal.4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal.App.4th 116, 
123 (citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318).  In determining whether the complaint 
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states a claim for relief, the Court gives “the complaint a reasonable interpretation, reading it 
as a whole and its parts in their context.”  Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6. 

A heightened pleading standard is required to state claims against a public entity, as the court 
explained in Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439 (citations omitted): 

The limited and statutory nature of governmental liability mandates that claims 
against public entities be specifically pleaded.  Accordingly, a claim alleging a 
dangerous condition may not rely on generalized allegations but must specify 
in what manner the condition constituted a dangerous condition. 

The Court examines the Second Amended Complaint in light of these principles. 

Failure to Construct a Sidewalk 
 
The Court rejects plaintiff’s theory that the County can be liable for failing to construct a sidewalk 
here.  The SAC actually alleges that the walkway involved is a sidewalk – though an unpaved 
one, and thus liable to become flooded and impassable. 
 
To the extent the SAC tries to assert liability against the County for failing to install a paved 
sidewalk, the Court concurs in the County’s position that such a claim fails as a matter of law.  
The only authority to support that position cited by plaintiff is Streets & Highways Code § 5875.  
The language of that statute, however, is clear: only under certain circumstances does a 
property owner have a duty to construct “sidewalks or curbs ... upon notice by the 
superintendent of streets.”  (Emphasis added.)  The SAC alleges that the pathway was bordered 
by a curb.  SAC ¶ 15.  Moreover, although the area is unpaved, the SAC actually characterizes 
it as a sidewalk – a point that will cut in plaintiff’s favor in another part of this ruling.  Plaintiff 
identifies no statutory basis for arguing that the County was obligated to pave the sidewalk.  
Nor does the SAC allege anything like “notice by the superintendent of streets”.  This statute is 
not a basis for imposing liability on the County in this case. 

Potential Liability For an Impassable Sidewalk 

That leaves the question whether a public entity may be liable under § 835 for allowing a 
sidewalk, paved or unpaved, to become impassable to pedestrians, so that they are obliged to 
step around the blockage into the street – where they may be hit by negligently passing 
vehicles.  Both sides debate this issue with some erudition, but with reference to much broader 
general principles. 

Both sides, in the Court’s view, have overlooked a critical precedent addressing this very issue 
on very similar facts, namely Jones v. South San Francisco (1950) 96 Cal.App.2d 427.  In Jones 
the plaintiffs were pedestrians who were walking just prior to midnight on the west side of a 
street.  The facts developed at trial showed there was no place to walk on the east side of the 
street, but there was a 10 foot shoulder on the west side with a raised area 8 feet wide that was 
unpaved but intended for use as a sidewalk for pedestrians.  The unpaved strip became muddy 
in rainstorms.  

The plaintiffs in that case reached a place in the pathway that was covered by a large pool of 
water extending into the street to within a couple of feet of the center line in the street.  They 
walked in the street to get around the pool of water, and were struck by a vehicle.  

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
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The court of appeal reversed the trial court’s grant of a nonsuit for the city, holding that whether 
the negligent act of the driver of the vehicle broke the chain of causation for plaintiffs’ injuries 
was a question of fact for the jury.  The court noted a number of precedents upholding liability 
on the part of a defendant that has blocked a public street, requiring pedestrians to go around 
where they may be hit by vehicles: 

[There are] many cases where, because the first actor negligently maintained an 
obstruction in the public streets, the plaintiff has been required to go around the 
obstruction and has been injured as a result of the negligence of a second actor.  
In such cases it has been held that the second act of negligence was reasonably 
foreseeable and that both actors may be held. 

96 Cal.App.2d at 436.  The court then specifically applied this principle to the facts before it, 
namely an allegation that a municipality negligently allowed an unpaved sidewalk area to 
become intermittently impassable through insufficient maintenance. 

In the instant case the city negligently permitted a large pool of water to exist, 
making the sidewalk area and half the street impractical for pedestrians to use.  
The city knew that a large number of pedestrians had to walk along that street.  
Certainly, it was for the jury to say whether, as a result of the city’s negligence, 
pedestrians were reasonably liable to walk in the street where they might be 
injured by automobiles. 

Id. at 438. 

The facts shown in Jones are remarkably similar to those alleged in the SAC.  There are two 
obvious points of difference legally.  First, Jones was not a demurrer but a nonsuit at the end of 
trial, so that the facts were well developed by evidence – a point the Court will come to shortly.  
Second, Jones was decided under a predecessor statute rather than under § 835.  However, 
in the absence of any discussion of Jones by the County (or plaintiff), the Court does not 
readily see any differences between the two statutes that would alter the result.  (Because the 
parties have not discussed the case yet, the Court leaves it open for them to bring up any such 
points later, such as on a demurrer to the third amended complaint if such discussion is 
otherwise applicable.) 

The Court thus takes Jones as establishing the legal validity of plaintiff’s basic theory of liability 
here:  that if the County were otherwise at fault (within the principles of § 835) for allowing the 
unpaved sidewalk to become impassable, and thereby foreseeably causing pedestrians to walk 
out into the street, there may be a triable case against the County if such a pedestrian is injured 
by a negligently driving passing car. 

The County’s Other Arguments 

The County raises a few other points.  They do not survive either logical scrutiny or comparison 
with Jones. 

The County first argues that the dangerous condition of the sidewalk here was obvious to 
plaintiff, as is shown by the fact that he walked around it to avoid the danger.  That logic might 
have some appeal if the allegation here were that plaintiff, despite knowing that the sidewalk 
was muddy and slippery, had nevertheless walked on the mud, resulting in his slip and fall.  
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But that’s not the “danger” to which plaintiff fell victim.  As the facts befell him, the sidewalk was 
“dangerous” not simply because he might slip on it, but because in order to avoid slipping on it 
he walked around it, into the roadway where he could be hit by a car.  Whether the latter danger 
was one that should have been obvious to plaintiff is a point to be left to later determination.  
For present purposes it suffices to say that the very obviousness of the slipping danger is 
precisely what created the getting-hit-by-a-car danger.  (Hence the result in Jones, where the 
same argument could have been made.) 

Similarly, the County argues that any danger existing on the muddy sidewalk is irrelevant 
because plaintiff did not use the muddy sidewalk.  Rather, he was injured in the adjacent 
roadway, which is not alleged to have been in a dangerous condition.  Again, this argument 
simply sidesteps the causative mechanism alleged.  Here, as in Jones, it was precisely because 
pedestrians could foreseeably walk around the obstruction, and thus into traffic, that made the 
obstruction dangerous to pedestrians who did so.  In short, the allegation is that the condition of 
the sidewalk created a “substantial … risk of injury when … adjacent property is used with due 
care in a manner in which it is reasonably foreseeable that it will be used.”  Gov. Code § 830(a).  
(Again, whether walking into the street constitutes “due care” on plaintiff’s part is another issue, 
but not one to be decided on this demurrer.  And again the same argument could have been 
made in Jones.) 

The Sufficiency of the SAC’s Allegations 

Accordingly, the Court is of the view that plaintiff has articulated at least the general outlines or 
shell of a potentially viable theory of liability under Jones.  However, the Court does not think 
plaintiff’s allegations are factually sufficient in detail to survive demurrer.  In some respects they 
are quite conclusory, cast in language copied directly from statute or case law rather than 
talking about the actual facts alleged to exist here.  As the Brenner case (and others) make 
clear, because governmental liability is constrained by statute, “a claim alleging a dangerous 
condition may not rely on generalized allegations but must specify in what manner the condition 
constituted a dangerous condition.”  113 Cal.App.4th at 439. 

The elements plaintiff must plead and prove under § 835 to impose liability on the County for a 
dangerous condition of property are: (1) that the property was in a dangerous condition when 
the injury occurred; (2) that the dangerous condition proximately caused the injury; (3) “that the 
dangerous condition created a reasonably foreseeable risk of the kind of injury which was 
incurred”; and (4) that the County had notice of the condition prior to the injury with enough time 
to protect against the dangerous condition or that the dangerous condition was caused by a 
wrongful or negligent act of the County’s employee. 

The Jones case sheds light on what state of facts might lead to municipal liability.  Because it 
arose on a nonsuit rather than a demurrer, however, it sheds no useful light on the level of 
factual detail with which such state of facts must be alleged to survive demurrer. 
 
The Court is satisfied, at least for now, with plaintiff’s allegation of why the unpaved sidewalk 
was dangerous and impassable.  SAC ¶ 17 alleges that “The SUBJECT SIDEWALK was a 
dangerous condition as it was unpaved, was filled with mud, pools of water, and debris, and was 
incapable of safe use by any pedestrian, requiring pedestrians to avoid the SUBJECT 
SIDEWALK and instead walk in the roadway area of Berry Drive.”  This allegation will no doubt 
be the topic of discovery, debate, and proof, but as a pleading matter it is minimally sufficient. 
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However, the SAC speaks only in legalese conclusions about element (4) – that the County had 
notice of the condition prior to the injury with enough time to protect against the dangerous 
condition or that the dangerous condition was caused by a wrongful or negligent act of the 
County’s employee.  The SAC contains no factual allegations as to how long the condition 
had existed, how often it existed, how the County would have been on notice of it, and so on.  
It alleges that element only in generic and legalistic terms, of a kind that could be repeated word 
for word in pretty much any dangerous-condition complaint without shedding any useful light on 
the particular facts being alleged. 
 

Defendant had constructive knowledge of the dangerous condition because said 
condition had existed for such a period of time and was of such an obvious 
nature that the public entity, in the exercise of due care, should have discovered 
the condition and its dangerous character. 
 
The existence of the condition and its dangerous character would have been 
discovered by an inspection system that was reasonably adequate to inform 
the public entity whether the property was safe for the use or uses for which 
the public entity used or intended others to use the public property and for uses 
the public entity actually knew others were making of the public property or 
adjacent property. 

 
SAC ¶¶ 41, 42.  This is simply too generic to meet the specificity requirements of Brenner. 

Plaintiff’s Extrinsic Evidence and Request for Judicial Notice 

 
The Court disregards the extrinsic evidence submitted by plaintiff’s counsel in his declaration.  
This is not appropriate in response to a demurrer.  It could be apposite, if at all, only by way of 
meeting an argument that amendment would be futile.  It is unnecessary for that purpose in this 
setting, however. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00970 
CASE NAME: SACHA SIMPSON  VS.  LOUAY TOMA, M.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LOUAY TOMA, M.D., MUIR ORTHOPEDIC 
* TENTATIVE RULING: * 
 
Plaintiff brings this medical malpractice action based on treatment he received with respect to 
a total hip replacement on his right side.  Before the Court is a motion for summary judgment or 
alternatively, summary adjudication, filed by defendants Louay Toma, M.D., and Dr. Toma’s 
employer, Muir Orthopaedic Specialists.   

The motion is granted.  Defendants have successfully shifted the burden to plaintiff to 
demonstrate a triable issue of material fact, and plaintiff has failed to introduce admissible 
evidence of defendants’ breach of the standard of care, a necessary showing for medical 
negligence, and on his intentional misrepresentation cause of action.   
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Factual Background 

Beginning in September 2013, plaintiff sought care at Muir Orthopedic Specialists for right hip 
pain.  (SUMF, No. 2.)  X-rays were taken, plaintiff was diagnosed with arthritis, treated with 
cortisone injections, and told he could opt for hip replacement surgery.  (SUMF, Nos. 2-5.)  
Plaintiff first saw defendant Dr. Toma on February 4, 2014 for a physical.  (SUMF, No.6.)  
On April 29, 2014, Dr. Toma performed a right anterior total hip replacement on plaintiff.  
(SUMF, No. 10.)   

As part of the procedure, Dr. Toma sized and placed the implant.  (See SUMF, No. 11.)  
The overall post-op leg length was equal.  (SUMF, No. 12, disputed on other points.)  
Several months after the surgery, plaintiff was pain free.  (SUMF, No. 17.)  He had developed 
a leg length discrepancy of .195 to .78 inch.  (SUMF, No. 18.)  Over the next couple of years, 
plaintiff engaged in physical therapy pursuant to Dr. Toma’s referral, was prescribed a heel lift, 
and saw Dr. Toma on multiple occasions.  Plaintiff developed a number of complications, 
including issues with his knee and lower back, that caused him pain and prevented him from 
engaging in many of his past activities.  (See SUMF, Nos. 17-25.)   

Plaintiff continued to be told that his hip was stable, and Dr. Toma generally pursued a 
conservative approach to treating plaintiff’s pain.  (SUMF, Nos. 26-30.)  Plaintiff suffered 
markedly worse pain beginning in approximately December 2016, for which he saw Dr. Kronick, 
another doctor at Muir Orthopaedic Specialists, who told plaintiff about his option to have 
revision hip surgery, but plaintiff was not ready for this.  (SUMF, Nos. 31-35.)  Plaintiff obtained 
a second opinion from James I. Huddleston, M.D., at Stanford Medicine Outpatient Center.  
Dr. Huddleston also told plaintiff he could undergo a second hip replacement “revision” surgery, 
which plaintiff did, performed by Dr. Huddleston on September 5, 2017.  (SUMF, Nos. 39-42.)  
The second surgery, and plaintiff’s recovery, were generally without complications.  
(SUMF, Nos. 42-45.)   

Plaintiff’s original complaint was filed on May 14, 2018.  The Court sustained an initial demurrer 
in September 2018, after which plaintiff amended his complaint.  Defendants filed a second 
demurrer which challenged plaintiff’s causes of action for intentional misrepresentation and 
fraudulent concealment.  The Court sustained the demurrer without leave to amend as to the 
fraudulent concealment on March 15, 2019, leaving three remaining causes of action in the 
operative (First Amended) complaint: (1) medical negligence, (2) intentional misrepresentation, 
and (3) negligence.  (See SUMF, No. 48.)  Specifically, plaintiff contends that Dr. Toma 
breached the professional standard of care by failing to competently perform the surgery and 
failing to diagnose his loose implant at each of plaintiff's postoperative visits between May 13, 
2014 and February 7, 2017.  (FAC, ¶¶34, 56.)  Plaintiff also alleges that Dr. Toma falsely 
represented that the "hip implant was securely intact" despite knowing the representations were 
false.  (FAC, ¶¶40, 41.)  On March 21, 2019, defendants filed a general denial.  

Now defendants move for summary judgment or alternatively, summary adjudication of claims.  
In support of their motion, they submit declarations by Thomas G. Sampson, M.D., an 
independent medical expert who is qualified to provide opinion testimony about the orthopedist's 
standard of care and causation.  (SUMF, No. 51.)  He opines that the slippage of the implant 
occurred within the first few months after surgery.  (Sampson Declaration, 17:19-22.)  He further 
opines that Dr. Toma met the standard of care and that no act or omission by Dr. Toma caused 
Mr. Simpson's alleged injury.  (Sampson Declaration, 2:2-18:12.)  Defendants also present 
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plaintiff’s own deposition testimony that “when they realized the hip was shortened, Dr. Toma 
told him that the femur had slipped” and that in August 2014, another doctor could have told him 
that he had had “some slippage of the implant.”  (SUMF, Nos. 19, 23, 46.)  Plaintiff does not 
object to this evidence, and does not contest that it suffices to meet defendants’ initial burden 
on this motion. 

Plaintiff provides a responsive declaration from his medical expert, Dr. Andrew J. Collier, Jr., 
M.D., an orthopedic surgeon who opines that Dr. Toma breached the standard of care in the 
treatment of plaintiff, particularly with regard to the fitting and placement of the implant and 
postoperative care.  (Collier Declaration, ¶5.)  He further states that “Dr. Toma repeatedly 
assured Mr. Simpson that his hip was stable despite the progressive subsidence of the femoral 
component and his increasing leg length inequality.”  (Collier Declaration, ¶4.)   

Dr. Collier’s declaration is signed pursuant to the statement: “I declare under the penalty of 
perjury that the foregoing is true and correct.  Executed this 29th day of January, 2020, at 
Moorestown, New Jersey.”   

Evidentiary Objections 

The key to ruling on this motion is ruling on evidentiary objections, and especially defendants’ 
objection to plaintiff’s expert declaration.  When a defendant moves for summary judgment and 
supports his motion with expert declarations that his conduct fell within the community standard 
of care, he is entitled to summary judgment unless the plaintiff comes forward with conflicting 
expert evidence.  (Munro v. Regents of Univ. of Cal. (1989) 215 Cal.App.3d 977, 985.)  And, 
obviously, that conflicting expert evidence must be admissible.  Because the Court finds 
plaintiff’s conflicting expert declaration to be inadmissible, plaintiff cannot meet defendants’ 
summary judgment motion. 
 

The admissible evidence in favor of the party opposing the motion must be liberally construed, 
and all doubts concerning the evidence must be resolved in favor of that party.  (Sanchez v. 
Kern Emergency Medical Transportation Corp. (2017) 8 Cal.App.5th 146, 153.)  The explanation 
of the grounds for expert opinion in an opposing expert's declaration “need not be as detailed or 
extensive as that required in expert testimony presented in support of a summary judgment 
motion.”  (Garrett v. Howmedica Osteonics Corp. (2013) 214 Cal.App.4th 173, 187-89.)  Even 
so, the opposing party's burden of production is not satisfied by declarations containing 
inadmissible evidence (hearsay or conclusions).  (See Overland Plumbing, Inc. v. Transamerica 
Ins. Co. (1981) 119 Cal.App.3d 476, 483; Bozzi v. Nordstrom, Inc. (2010) 186 Cal.App.4th 755, 
761 (only admissible evidence in opposing declarations is liberally construed in deciding 
whether there is a triable issue).) 

Defendants first object to Dr. Collier’s declaration based on his failure to make the declaration 
pursuant to California law.  Because the declaration was executed in New Jersey and no 
statement invokes the laws of California, this alone is grounds to exclude Dr. Collier’s 
declaration in its entirety.  (See Code of Civil Procedure § 2015.5; Kulshrestha v. First Union 
Commercial Corp. (2004) 33 Cal.4th 601, 608-18.)  The Court sustains this objection, but does 
not rest its ruling on this motion on that basis.  The Court assumes that the defective signature 
line is an editorial error that could readily be fixed, and it would not be prepared to grant an 
otherwise unmeritorious summary judgment motion for that technical reason alone.  If that were 
the only problem with the admissibility of Collier’s declaration, the ruling would be to deny 
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summary judgment conditioned on plaintiff resubmitting the same declaration with a 
proper attestation. 

However, the defective attestation is not the only problem with Collier’s declaration.  It is entirely 
lacking in foundation for its characterizations of what happened here and why.  It does not state 
that Collier examined the patient.  Nor does it even recite what records and documents, if any, 
Collier examined in reaching his opinions – let alone giving any reasoned explanation of how he 
comes to those opinions based on identifiable facts in those records.  That renders his opinions 
inadmissible. 

Evidence Code § 720(a) states, in relevant part, “[a] person is qualified to testify as an expert if 
he has special knowledge, skill, experience, training, or education sufficient to qualify him as an 
expert on the subject to which his testimony relates.” 

Evidence Code § 801 states: 

If a witness is testifying as an expert, his testimony in the form of an opinion is 
limited to such an opinion as is: 

(a) Related to a subject that is sufficiently beyond common experience that the 
opinion of an expert would assist the trier of fact; and 

(b) Based on matter (including his special knowledge, skill, experience, training, 
and education) perceived by or personally known to the witness or made known to 
him at or before the hearing, whether or not admissible, that is of a type that 
reasonably may be relied upon by an expert in forming an opinion upon the subject 
to which his testimony relates, unless an expert is precluded by law from using 
such matter as a basis for his opinion. 

Here, although Dr. Collier is qualified to testify on the standard of care (see Collier Declaration, 
¶1 and attached resume), and his testimony is sufficiently beyond common experience to assist 
the trier of fact, he does not provide an explanation as to what he reviewed or how he came to 
learn any fact on which he relied.  For example, he does not state he personally reviewed any of 
the underlying medical records.  As a result, there is no way to determine whether the evidence 
he relied on is of a type that reasonably may be relied on by an expert in forming an opinion.   

Additionally and independent of the above, while the medical records already submitted by 
defendants could provide the basis for Dr. Collier’s testimony, his declaration does not say so.  
Further, it appears likely that additional records on which he relied (such as x-rays), were not 
submitted.  Plaintiff’s counsel’s declaration purporting to authenticate additional documents 
(such as x-rays) does not state counsel’s foundation and the records attached thereto are thus 
not properly authenticated. 

Objection 1 (Declaration of Andrew J. Collier, Jr. M.D. in its entirety) – Sustained, hearsay, but 
subject to correction.   

Objection 2 (Declaration of Andrew J. Collier, Jr. M.D. in its entirety) – Sustained as to ¶¶2-5, 
foundation.   

Objection 3 (Declaration of Andrew J. Collier, Jr. M.D. in its entirety) – Overruled.   

Objection 4 (Declaration of Plaintiff in its entirety) – Overruled.   
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Objection 5 (Exhibits to Declaration of John E. Cowan) – Sustained, authentication.  

Standard 

Code of Civil Procedure §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal standard for 
deciding the MSJ.  Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto.  

A motion for summary judgment “shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.”  (§ 437c(c).)  The party moving for summary judgment carries both the burden of 
persuasion and the burden of production of evidence.  (Aguilar v. Atlantic Richfield Co. (2001) 
25 Cal.4th 826, 850.)   

Discussion 

Negligence Causes of Action 

The elements of a cause of action in tort for professional negligence are: (1) the duty of the 
professional to use such skill, prudence, and diligence as other members of his profession 
commonly possess and exercise; (2) a breach of that duty; (3) a proximate causal connection 
between the negligent conduct and the resulting injury; and (4) actual loss or damage resulting 
from the professional's negligence. (Turpin v. Sortini (1982) 31 Cal.3d 220, 229-30.)  In 
professional malpractice cases, expert opinion testimony is required to prove or disprove that 
the defendant performed in accordance with the prevailing standard of care, except in cases 
where the negligence is obvious to laymen. (Kelley v. Trunk (1998) 66 Cal.App.4th 519, 523.)   

When a defendant moves for summary judgment and supports his motion with expert 
declarations that his conduct fell within the community standard of care, he is entitled to 
summary judgment unless the plaintiff comes forward with conflicting expert evidence.  (Munro 
v. Regents of Univ. of Cal. (1989) 215 Cal.App.3d 977, 985.) 

Here, defendants’ expert has concluded that Dr. Toma’s care and treatment of plaintiff 
complied with the standard of care.  (See generally, Declaration of Dr. Sampson.)  This opinion 
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is relevant to both the first cause of action for medical negligence and the third cause of action 
for ordinary negligence, and resolution of one on summary judgment resolves the other as well.  
(See Flowers v. Torrance Memorial Hospital Medical Center (1994) 8 Cal.4th 992, 1000 
(regardless of whether called “medical negligence” or simply negligence, only a single standard 
can obtain under any given set of facts and any distinction is immaterial to resolving a motion for 
summary judgment).)   

Plaintiff makes no objection to defendants’ evidence, and defendants have successfully 
shifted the burden to him to show that there is a triable issue of material fact with respect to 
the standard of care.  However, as discussed further above, the declaration by plaintiff’s 
expert, Dr. Collier, is inadmissible as lacking in foundation.  As a consequence, plaintiff has 
failed to show that a triable issue of one or more material facts exists as to the negligence 
causes of action.  

Intentional Misrepresentation 

Defendants also argue that plaintiff cannot prove any intentional misrepresentation based on 
admissions made at deposition.  (See, e.g., SUMF, No. 19, 23, 46.)  Plaintiff admits to having 
been told by Dr. Toma that slippage had occurred.  Further, plaintiff provides no evidence in 
response to the following statement, and states that he can neither admit nor deny it:  

“During the course of Dr. Toma's care and treatment of and his interactions with Mr. Simpson, 
Dr. Toma did not make any representation that he knew was false when he made it, and he 
did not make any representation recklessly without regard for its truth.” 

Plaintiff argues in his opposition (4:10-13) that argument on this cause of action is “irrelevant” 
because this cause of action was previously disposed of on demurrer.  It wasn’t; the Court 
actually overruled the demurrer to this cause of action in the second amended complaint.  
But the Court takes this now as reflecting plaintiff’s effective abandonment of the claim, which is 
satisfactorily disproved in any event. 

Vicarious Liability 

Because defendants have met their burden as to defendant Toma, and no independent 
allegations against Muir Orthopaedic Specialists would create liability apart from vicarious 
liability (SUMF, No. 47), the motion is also granted as to defendant Muir Orthopaedic 
Specialists.   

Defendants have shown the absence of triable issues of material fact as to one or more 
elements of plaintiff’s claims.  They are therefore entitled to summary judgment. 
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 7.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON MOTION TO VACATE DISMISSAL WITHOUT PREJUDICE 
FILED BY JOSEPH L. GARAVENTA 
* TENTATIVE RULING: * 
 
The motion of plaintiff Joseph Garaventa (joined by Linda Garaventa Colvis) to vacate the 
dismissal of this entire case is granted.  To call a spade a spade, this is a blatant attempt by 
defendants’ counsel to pull a fast one, albeit a “fast one” that took six months.  It won’t work. 
 
This consolidated case originated as three separate lawsuits.  The Court described their 
substance in granting consolidation: 
 

These three lawsuits present different plaintiffs and different forms of legal 
claims.  Two of them are wrongful-discharge claims asserted by terminated 
executives of Garaventa Enterprises.  The third is a shareholder derivative 
action, challenging the action of Garaventa’s management in (among other 
things) terminating those same two executives. 
 
Speaking in non-legal terms, these three cases all concern a corporate-control 
battle as to a family-owned and family-run business.  Although the elements to be 
proved and relief to be sought vary among the causes of action asserted in the 
different cases, there is no real disagreement that the basic factual and legal 
substance all of these claims is the same – namely, the propriety or impropriety 
of the actions by which the company’s present management assumed control 
over the company and ousted two members of its then-management. 

 
The two fired executives filing wrongful-discharge suits were Joseph Garaventa and William 
Colvis.  The derivative action was filed by Joseph Garaventa and Linda Garaventa Colvis. 
 
In January 2019 the Court ordered these three actions consolidated for all purposes, though 
leaving open questions about how the cases will be tried. 
 
In May or June 2019 William Colvis settled his wrongful-discharge dispute with defendants.  
Through his attorney, Cassandra Ferrannini, he filed a Request For Dismissal on standard court 
form CIV-110, purporting to state that the “entire action of all parties and all causes of action” 
was being dismissed with prejudice.  The dismissal was entered on June 3, 2019. 
 
Not resolved as part of Colvis’s settlement, however, were the remaining parts of the case – 
namely Joseph Garaventa’s wrongful-discharge case, and Joseph Garaventa’s and Linda 
Garaventa Colvis’s derivative action.  Defendants do not contend that there was anything like a 
settlement or release of those claims.  And on the contrary, the record is clear and uncontested 
that the remaining parties continued to litigate the remaining disputes on a “business as usual” 
basis, including active discovery, discovery disputes, and other litigation activity on the part of 
defendants themselves. 
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Up until December 11, 2019, that is – just barely past six months after the June 3 dismissal.  
On that date, defendants’ counsel astonished everyone by asserting that the case was simply 
over because the June 3 dismissal included the entire consolidated case.  They therefore 
abruptly terminated then-pending proceedings before a Discovery Facilitator.  As far as the 
Court knows, they offered no explanation for why, if they thought that was so, they had 
continued to litigate the case actively during the intervening half-year. 
 
Without reading minds, the Court does not know if this was a sneaky ambush that defendants’ 
counsel had in mind all along, just waiting for six months to run out; or whether it was a late-
discovered “looky what I found, Ma” ploy thought up by some over-clever associate.  Either way, 
it just won’t wash.  Manifestly, neither Mr. Colvis nor his lawyer had authority to dismiss the 
claims of Mr. Garaventa or Ms. Garaventa Colvis.  Mr. Colvis’s lawyer forthrightly assures the 
Court that she never intended to do any such thing.  Nor do defendants’ attorneys even pretend 
ever to have believed that any such thing was going on – as is amply demonstrated by their own 
conduct between June and December.  It is entirely clear that in filing the dismissal, Mr. Colvis’s 
attorney meant to dismiss the “entire action” as between Mr. Colvis and defendants, but 
overlooked the technical point that that “entire action” had actually been consolidated with the 
complaints of the other two plaintiffs. 
 
Defendants essentially concede sub silentio that if the June 3 dismissal were to be read to 
dismiss the entire consolidated action rather than just Mr. Colvis’s own claim, it was erroneous 
and improvident.  Their argument is, basically, “too bad, fooled you, nyah”.  More technically, 
they argue that the attorneys for the remaining plaintiffs ought to have noticed the technical 
defect.  (Which is true, they ought to have.  But one may excuse the oversight by pointing to the 
conduct of defendants’ own lawyers obviously accepting that the suits were still going on.)  And 
more consequentially, they argue that the only remedy available to the remaining plaintiffs 
would’ve been a motion for relief under Code of Civil Procedure § 473(b), and therefore 
unavailable now because of the six-month time limit on such motions.  As the conspiracy 
theorists like to say, it is doubtless “no coincidence” that defendants’ own discovery of the facial 
overbreadth of the dismissal came to light just outside that six-month deadline. 
 
There is probably a sound argument that defendants are estopped to rely on the six-month 
deadline in light of their own conduct.  The Court need not reach that point, however, 
because the relief sought here is plainly authorized by § 473(d), which is subject to no such 
fixed deadline.  Indeed, the same result could justifiably be reached by simply construing the 
June 3 dismissal document as having manifestly been intended to dismiss only the William 
Colvis claim. 
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 8.  TIME:  9:00   CASE#: MSC18-01620 
CASE NAME: BILTON VS. HAFIZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ASHRAFUN NISHA HAFIZ 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to grounds for withdrawal.  Mr. Hafiz 
is invited to attend and participate if he chooses. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01182 
CASE NAME: CREDITORS ADJUSTMENT VS. RUDE 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY ERIC RUDE 
* TENTATIVE RULING: * 
 
Defendant’s motion for relief from default and judgment is granted, conditioned on payment 
from defendant’s counsel to plaintiff’s counsel of $600 within 30 days hereof.  Defendant’s 
answer must be filed and served within two weeks.  This case is set for Case Management 
Conference August 25, 2020, at 8:30 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01352 
CASE NAME: GRANITE STATE INS.  VS. LLANO GRANDE LANDSCAPING 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN STIP. 
FILED BY GRANITE STATE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The unopposed motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 
is granted.  Judgment will be entered in the amount of $29,285.57 including costs. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01662 
CASE NAME: ZAMORA VS. SPECIALIZED LOAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SPECIALIZED LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
The demurrer brought by defendant Specialized Loan Servicing, LLC (SLS) is overruled 

as to the First Cause of Action for breach of contract, and is sustained without leave to 

amend as to the remaining causes of action.  SLS shall file and serve its answer by March 13. 

Defendant’s request for judicial notice is granted, although the Court takes judicial notice only 

that the notice of default was recorded – not that the default it asserts is factually established as 

having occurred. 
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1st C/A.  The demurrer to the First Cause of Action for breach of contract is overruled.  

A plaintiff may allege performance in conclusory terms.  (Code of Civil Procedure § 457.)  

Also, the Court may not take judicial notice of evidentiary facts, such as whether plaintiff was in 

default before she allegedly stopped receiving monthly statements.  (See, StorMedia Inc. v. 

Superior Court (1999) 20 Cal.4th 449, 456 n.9 [“[w]hen judicial notice is taken of a document, 

however, the truthfulness and proper interpretation of the document are disputable”].)  SLS’s 

argument centers on its contention that plaintiff did not perform her part of the contract.  SLS’s 

recording of a notice of default establishes that SLS thought plaintiff was in default, but it doesn’t 

prove she was in default.  Moreover, while plaintiff (in seeking her preliminary injunction) did not 

deny that she was in default since 2009, neither did she expressly admit that to be true. 

While the Court has overruled the demurrer, the Court is concerned by the discrepancy between 

the evidence adduced during the preliminary injunction proceeding and plaintiff’s allegation of 

performance.  In her declaration, plaintiff did not dispute that she was in default as of October 

2009, which was before there was any issue concerning plaintiff’s receipt of monthly statements.  

This could prove fatal to the breach of contract cause of action in the context of a motion for 

summary judgment or at trial. 

With regard to the alleged breach of failing to send monthly statements, the issue of whether 

plaintiff has adequately alleged causation is a closer call.  Defendant, however, cites no 

reported decision in which a similar causation argument was found dispositive at the pleading 

stage.  The general rule is that “[w]hether a defendant's conduct actually caused an injury is a 

question of fact.”  (Osborn v. Irwin Memorial Blood Bank (1992) 5 Cal.App.4th 234, 252.)  

The Court further notes that the defense of intervening and superseding cause does not apply 

in breach of contract cases.  (Ash v. North American Title Co. (2014) 223 Cal.App.4th 1258, 

1274-75.) 

With regard to the alleged breach of adding thousands of dollars to plaintiff’s loan balance 

that plaintiff doesn’t owe, defendant has not argued that plaintiff cannot show causation.  

(FAC ¶ 15.)  These allegedly unauthorized charges may well be what prevented plaintiff from 

curing her default once she received the notice of default in 2018.  Thus, even if plaintiff had not 

adequately alleged causation as to the breach of failing to send monthly statements, the 

demurrer would have to be overruled; the Court cannot sustain a demurrer to only part of a 

cause of action. 

2nd C/A.  The demurrer to the Second Cause of Action, for violation of Civil Code § 2937, 

is sustained without leave to amend.  Plaintiff has not alleged that she incorrectly made 

payments to either of the two previous servicers, Bank of America or Green Tree Servicing, 

due to a lack of timely notice of the transfer of servicing rights.  Accordingly, the remedy 

prescribed by the statute does not apply.  (Id., subd. (g).) 

3rd C/A.  The demurrer to the Third Cause of Action for common law negligence is sustained 

without leave to amend.  While there is a split in authority, the Court agrees with those decisions 

holding that a loan servicer generally does not owe the borrower a common law duty of care, 

beyond the duties it has under contract or statute – which can be vindicated by claims for 
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breach of contract or violation of statute.  (See Sheen v. Wells Fargo Bank, N.A. (2019) 38 

Cal.App.5th 346, 351-58.) 

4th C/A.  The demurrer to the Fourth Cause of Action for violation of the Unfair Competition Law 

is sustained without leave to amend.  Plaintiff’s only surviving cause of action is for breach of 

contract, and plaintiff cites no legal authority providing that a mere breach of contract constitutes 

an “unlawful, unfair or fraudulent business act” within the meaning of the UCL.  (Bus. & Prof. 

Code § 17200.) 

Statute of Limitations.  The Court finds that plaintiff has not adequately alleged facts 

supporting one of the equitable exceptions to the rules governing limitation periods.  (See Aryeh 

v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1192.)  In particular, the continuous 

accrual doctrine does not apply.  The gist of plaintiff’s complaint is not that defendant failed to 

send out statements each month; defendant concededly did.  Rather, the gist of the complaint is 

that defendant erred when, in taking over the servicing obligations, defendant failed to ascertain 

plaintiff’s correct mailing address.  This is a discrete, non-continuous act that would have 

occurred in or about November 2014, more than four years before the Complaint was filed.  

(FAC, ¶ 14.)  Nor can plaintiff claim delayed discovery, because the problem with receiving 

monthly statements began more than four years earlier, in May 2010.  (FAC, ¶ 12.) 

The statute of limitations argument is not dispositive of the First Cause of Action, however, 

because plaintiff alleges another wrongful act: that defendant “added thousands of dollars” 

to plaintiff’s loan balance that are not owed.  (FAC, ¶ 15.)  See Pointe San Diego Residential 

Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 

274 [“to prevail on a demurrer based on the statute of limitations, a defendant must establish 

the entire cause of action is untimely”].)  The date or dates when this happened are not alleged, 

so the Court cannot say that the entire breach of contract cause of action is barred as a matter 

of law.  The Court of Appeal has summarized this rule as follows: 

A demurrer based on a statute of limitations will not lie where the action may be, but is 

not necessarily, barred.  [Citation omitted.]  In order for the bar of the statute of 

limitations to be raised by demurrer, the defect must clearly and affirmatively appear on 

the face of the complaint; it is not enough that the complaint shows that the action may 

be barred. 

(Marshall v. Gibson, Dunn & Crutcher (1995) 37 Cal.App.4th 1397, 1403.) 
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12.  TIME:  9:00   CASE#: MSC19-02112 
CASE NAME: SHORELINE BUILDERS  VS.  SCM CONSTRUCTION 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DAHLIN GROUP, INC. 
* TENTATIVE RULING: * 
 
The hearing on the demurrer by Defendant Dahlin Group, Inc. is continued to 9:00 a.m. 
on February 28, 2020, so it can be heard concurrently with the demurrer by Defendant Shapell 
Deer Creek, LLC scheduled for that date. 
 

  

13.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET, INC.  VS.  MARTIN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY KIMBERLY ANN MARTIN, et al. 
* TENTATIVE RULING: * 
 
Defendants Kimberly Martin, Etene Prichard, and Kamone, LLC demur to certain causes of 

action in plaintiff’s first amended complaint (FAC).  The demurrer is overruled as to cause of 

action two, and otherwise sustained with leave to amend.  Plaintiff may file and serve an 

amended complaint by March 13.  If it elects not to do so, defendants’ time to answer the 

remaining causes of action will run from that date. 

Defendants demur to causes of action (1) breach of fiduciary duty (demurrer by Pritchard), 

(2) fraud (demurrer by all), (7) breach of contract (demurrer by Martin and Pritchard), and 

(8) Business and Professions Code §17200 (demurrer by all) for failure to state a cause 

of action.  

The FAC is confused and contradictory as to the shareholdings of defendants in plaintiff.  Kejet 

alleges that Martin was a minority shareholder and secretary of Kejet.  (FAC ¶7.)  However, later 

it is alleged that the shareholders were Arlaud (40%), Wasso (30%) and Prichard (30%), which 

adds to 100% and doesn’t include Martin.  (FAC ¶9.) 

Prichard is alleged to be Martin’s boyfriend.  (FAC ¶7.)  Prichard told Arlaud and Wasso that he 

had obtained a crowdsourcing loan for Kejet, but never provided details of the loan.  (FAC ¶12.)  

Plaintiff made payments to defendants on the loan from September 2016 to April 2018.  (FAC 

¶14.)  Prichard was in charge of marketing Kejet and spent $466,000 on marketing.  Yet, the 

marketing efforts failed.  (FAC ¶16.)  Kejet also alleges that Martin and Kamone stole $163,000 

from Kejet.  (FAC 28.)  (Most of this amount has been ordered returned to Kejet in a preliminary 

injunction granted by the Court.) 

Fiduciary Duty (Cause of Action 1) 

Only Prichard demurs this claim.  As to Prichard, the FAC alleges that he owed Kejet a fiduciary 

duty as representative of Martin and as part owner of Kejet.  (FAC ¶34.)  The FAC is 
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inconsistent in alleging whether the 30% stake held by defendants is actually owned by 

Prichard, or by Martin.  In either event, however, it is only a minority stake. 

“A fiduciary relationship is “any relation existing between parties to a transaction wherein one of 

the parties is in duty bound to act with the utmost good faith for the benefit of the other party.  

Such a relation ordinarily arises where a confidence is reposed by one person in the integrity of 

another, and in such a relation the party in whom the confidence is reposed, if he voluntarily 

accepts or assumes to accept the confidence, can take no advantage from his acts relating to 

the interest of the other party without the latter's knowledge or consent.…”  (Wolf v. Superior 

Court (2003) 107 Cal.App.4th 25, 29.)  “Traditional examples of fiduciary relationships in the 

commercial context include trustee/beneficiary, directors and majority shareholders of a 

corporation, business partners, joint adventurers, and agent/principal.”  (Ibid.)  

The only allegation that Pritchard owed a fiduciary duty is FAC ¶34:  “Defendant ETENE 

[Prichard, identified by first name] owed Plaintiff a fiduciary duty … as the representative of 

MARTIN and as part owner.”  The Court agrees that neither of these is sufficient to allege a 

basis on which Prichard owed a fiduciary duty. 

First, the allegations of “agency” between these two defendants are themselves pretty indefinite 

and sketchy, apparently based on no more than Prichard being Martin’s boyfriend.  But even if 

valid, being an “agent” of a fiduciary to the company (Martin) does not make the agent 

(Prichard) himself a fiduciary to the company. 

Second, majority shareholders often a fiduciary duties to minority shareholders.  (See, e.g., 

Jones v. H. F. Ahmanson & Co. (1969) 1 Cal.3d 93, 108.)  The reverse does not necessarily 

follow.  And even if it did, that does not mean that a minority shareholder owes a fiduciary duty 

to the corporation, which is the plaintiff here.  Kejet has cited no case where a minority 

shareholder owed a fiduciary duty to the corporation.  

The FAC also identifies Prichard as the “financier” of the company and makes fairly detailed 

allegations as to his activities in that role.  It does not allege that Prichard held any particular 

corporate office, however, nor otherwise assert that this “financier” role takes him outside of the 

category of ordinary employee, albeit one with particular responsibilities.  Nor is his “financier” 

role identified in this cause of action as a basis for imposing any fiduciary duty. 

The demurrer is therefore sustained with leave to amend. The reply cites some additional legal 

authorities that Kejet should consider when amending its complaint.  

Fraud (Cause of Action 2) 

All defendants demur to the fraud claim, arguing generally that fraud must be alleged with 

particularity.  Defendants argue that the only allegations support fraud are that Kejet was 

harmed by defendants’ conduct.  (FAC ¶48.)  This argument ignores the other fraud allegations 

included in paragraphs 43 to 47.  Plaintiff alleges that defendants committed fraud by 
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representing they had obtained a crowdfunding loan, when they did not.  (FAC ¶¶43-47.)  

Plaintiff relied on these representations and changed its corporate structure.  (FAC ¶47.)  

Earlier, it is alleged that Prichard made these statements in May or June 2016.  (FAC ¶12.)  

And the FAC alleges that plaintiff made substantial payments to defendants on account of this 

supposed, but fictitious, crowdsourcing loan.  (FAC ¶14.)  Based on the arguments raised by 

defendants, the demurrer to the fraud claim is overruled.  

Breach of Contract (Cause of Action 7) 

Defendants Martin and Pritchard demur to the breach of contract claim, arguing that there is no 

valid contract alleged and no breach of any contract claim.  

Kejet alleges there was a written contact, namely the corporate bylaws, between the parties 

because defendants agreed to operate, manage and finance Kejet.  (FAC ¶73 and ex. B.)  

It alleges that defendants breached this agreement by refusing to comply with their corporate 

duties, stealing corporate property and trade secrets, misrepresenting terms of a loan that did 

not exist, and stopping Kejet from receiving a small business loan.  (FAC ¶74.)  

Defendants argue that the corporate bylaws do not constitute a contract between the parties.  

The FAC is inadequate in alleging how each of Martin and Pritchard can be characterized as 

personally being parties to a contract consisting of corporate bylaws.  Nor has Kejet 

differentiated between Prichard, a shareholder, and Martin, the secretary. 

Kejet also has not connected the alleged breaches in the FAC to specific clauses in the 

corporate bylaws.  It is not sufficient simply to allege various wrongful acts, and then assert 

generally that these acts breached the bylaws, without identifying what in particular was 

breached and how. 

The demurrer to the breach of contract claim is sustained with leave to amend for Kejet to allege 

how each defendant breached material terms in the corporate bylaws.  When amending the 

complaint, Kejet may allege any other contract claims it has against these defendants.  

Bus. & Prof. Code Section 17200 (Cause of Action 8) 

All defendants demur to this claim, arguing that the Business and Profession Code § 17200 

claim has not been adequately alleged.  

The Unfair Competition Law defines unfair competition as “any unlawful, unfair or fraudulent 

business act or practice.”  (Bus. & Prof. § 17200.)  “Its coverage is ‘sweeping, embracing 

“anything that can properly be called a business practice and that at the same time is forbidden 

by law.  [Citations.]  It governs ‘anti-competitive business practices’ as well as injuries to 

consumers, and has as a major purpose ‘the preservation of fair business competition.’”  (Cel-

Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.)  
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Unfair acts should be “tethered’ to specific constitutional, statutory or regulatory provisions…”  

(Scripps Clinic v. Superior Court (2003) 108 Cal.App.4th 917, 940.)  

Here, Kejet has not alleged a specific unlawful act by defendants.  Nor has Kejet alleged an 

unfair act that is tethered to specific constitutional, statutory or regulatory provisions.  Thus, 

plaintiff has not alleged an unlawful or unfair business act.  

Plaintiff does not argue that the FAC supports a UCL claim for fraudulent acts.  This is likely 

because fraud claims under § 17200 apply to fraud on consumers or competitors, and plaintiff is 

neither.  (See People v. Dollar Rent-A-Car Sys. (1989) 211 Cal.App.3d 119, 129; see also In re 

Tobacco II Cases (2009) 46 Cal.4th 298, 312.)  

As defendants point out, the dispute here is one between a shareholder, an officer, and their 

corporation, and a § 17200 claim is improper on these facts.  The demurrer to this claim is 

sustained.  The Court is skeptical that plaintiff will be able to allege facts that state a claim under 

this statute.  However, this is the first demurrer the Court has ruled on and therefore, leave to 

amend will be given. 

 

  

14.  TIME: 10:00   CASE#: MSC18-01490 
CASE NAME: YARON VS PARK 
JURY TRIAL - LONG CAUSE / 10 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear for trial.  See the Department’s website for details.  Counsel should also 
be prepared to discuss whether further ADR might be fruitful in light of the recent summary 
judgment ruling. 
 

 

 


